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19.202-3

19.202-3 Equal low bids.

In the event of equal low bids (see
14.408-6), awards shall be made first to
small business concerns which are also
labor surplus area concerns, and second
to small business concerns which are
not also labor surplus area concerns.

[60 FR 48261, Sept. 18, 1995]

19.202-4 Solicitation.

The contracting officer shall encour-
age maximum response to solicitations
by small business, small disadvantaged
business concerns, and women-owned
small business concerns by taking the
following actions:

(a) Allow the maximum amount of
time practicable for the submission of
offers.

(b) Furnish specifications, plans, and
drawings with solicitations, or furnish
information as to where they may be
obtained or examined.

(c) Send solicitations to (1) all small
business concerns on the solicitation
mailing list, or (2) a pro rata number of
small business concerns when less than
a complete list is used.

(d) Provide to any small business
concern, upon its request, a copy of bid
sets and specifications with respect to
any contract to be let, the name and
telephone number of an agency contact
to answer questions related to such
prospective contract and adequate ci-
tations to each major Federal law or
agency rule with which such business
concern must comply in performing
such contract other than laws or agen-
cy rules with which the small business
must comply when doing business with
other than the Government.

19.202-5 Data collection and reporting
requirements.

Agencies shall measure the extent of
small business participation in their
acquisition programs by taking the fol-
lowing actions:

(a) Require each prospective contrac-
tor to represent whether it is a small
business, small disadvantaged business
or women-owned small business (see
the provision at 52.219-1, Small Busi-
ness Program Representations).

(b) Accurately measure the extent of
participation by small, small disadvan-
taged, and women-owned small busi-

48 CFR Ch. 1 (10-1-96 Edition)

nesses in Government acquisitions in
terms of the total value of contracts
placed during each fiscal year, and re-
port data to the SBA at the end of each
fiscal year (see Subpart 4.6).

[48 FR 42240, Sept. 19, 1983, as amended at 60
FR 48261, Sept. 18, 1995]

19.202-6 Determination of fair market
price.

Agencies shall determine the fair
market price of small business set-
aside and 8(a) contracts as follows:

(a) For total and partial small busi-
ness set-aside contracts, the fair mar-
ket price shall be the price achieved in
accordance with the reasonable price
guidelines in 15.805-2.

(b) For 8(a) contracts, both with re-
spect to meeting the requirement at
19.806(b) and in order to accurately es-
timate the current fair market price,
contracting officers shall follow the
procedures at 19.807.

[52 FR 38189, Oct. 14, 1987, as amended at 53
FR 43390, Oct. 26, 1988; 54 FR 46005, Oct. 31,
1989]

Subpart 19.3—Determination of
Status as a Small Business
Concern

19.301 Representation by the offeror.

(a) To be eligible for award as a small
business, an offeror must represent in
good faith that it is a small business at
the time of written self certification.
An offeror may represent that it is a
small business concern in connection
with a specific solicitation if it meets
the definition of a small business con-
cern applicable to the solicitation and
has not been determined by the Small
Business Administration (SBA) to be
other than a small business.

(b) The contracting officer shall ac-
cept an offeror’s representation in a
specific bid or proposal that it is a
small business unless (1) another
offeror or interested party challenges
the concern’s small business represen-
tation or (2) the contracting officer has
a reason to question the representa-
tion. Challenges of and questions con-
cerning a specific representation shall
be referred to the SBA in accordance
with 19.302.
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(c) An offeror’s representation that it
is a small business is not binding on
the SBA. If an offeror’s small business
status is challenged, the SBA will
evaluate the status of the concern and
make a determination, which will be
binding on the contracting officer, as
to whether the offeror is a small busi-
ness. A concern cannot become eligible
for a specific award by taking action to
meet the definition of a small business
concern after the SBA has determined
that it is not a small business.

(d) If the SBA determines that the
status of a concern as a ‘“‘small busi-
ness,” a ‘‘small disadvantaged busi-
ness’’ or a ‘““‘women-owned small busi-
ness’’ has been misrepresented in order
to obtain a set-aside contract, an 8(a)
subcontract, a subcontract that is to
be included as part or all of a goal con-
tained in a subcontracting plan, or a
prime or subcontract to be awarded as
a result, or in furtherance of any other
provision of Federal law that specifi-
cally references Section 8(d) of the
Small Business Act for a definition of
program eligibility, the SBA may take
action as specified in Section 16(d) of
the Act. If the SBA declines to take ac-
tion, the agency may initiate the proc-
ess. The SBA'’s regulations on penalties
for misrepresentations and false state-
ments are contained in 13 CFR 124.6.

[48 FR 42240, Sept. 19, 1983, as amended at 55
FR 3882, Feb. 5, 1990; 60 FR 48261, Sept. 18,
1995]

19.302 Protesting a small business rep-
resentation.

(a) Any offeror or other interested
party may protest the small business
representation of an offeror in a spe-
cific offer.

(b) Any time after offers are opened,
the contracting officer may question
the small business representation of
any offeror in a specific offer by filing
a contracting officer’'s protest (see
paragraph (c) below).

(c) (1) Any contracting officer who re-
ceives a protest, whether timely or not,
or who, as the contracting officer,
wishes to protest the small business
representation of an offeror, shall
promptly forward the protest to the
SBA Regional Office for the geographi-
cal area where the principal office of
the concern in question is located.

19.302

(2) The protest, or confirmation if the
protest was initiated orally, shall be in
writing and shall contain the basis for
the protest with specific, detailed evi-
dence to support the allegation that
the offeror is not small. The SBA will
dismiss any protest that does not con-
tain specific grounds for the protest.

(d) In order to affect a specific solici-
tation, a protest must be timely. SBA’s
regulations on timeliness are contained
in 13 CFR 121.9.

(1) To be timely, a protest by any
concern or other interested party must
be received by the contracting officer
(see (i) and (ii) of this section by the
close of business of the 5th business
day after bid opening (in sealed bid ac-
quisitions) or receipt of the special no-
tification from the contracting officer
that identifies the apparently success-
ful offeror (in negotiated acquisitions)
(see 15.1002(b)(2)).

(i) A protest may be made orally if it
is confirmed in writing either within
the 5-day period or by letter post-
marked no later than 1 day after the
oral protest.

(ii) A protest may be made in writing
if it is delivered to the contracting offi-
cer by hand, telegram, or letter within
the 5-day period.

(2) A contracting officer’s protest is
always considered timely whether filed
before or after award.

(3) A protest under a Multiple Award
Schedule will be timely if received by
SBA at any time prior to the expira-
tion of the contract period, including
renewals.

(e) Upon receipt of a protest from or
forwarded by the Contracting Office,
the SBA will—

(1) Notify the contracting officer and
the protestant of the date it was re-
ceived, and that the size of the concern
being challenged is under consideration
by the SBA; and

(2) Furnish to the concern whose rep-
resentation is being protested a copy of
the protest and a blank SBA Form 355,
Application for Small Business Deter-
mination, by certified mail, return re-
ceipt requested.

(f) Within 3 business days after re-
ceiving a copy of the protest and the
form, the challenged offeror must file
with the SBA a completed SBA Form
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